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B) I Name and Address of the
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G- 1, Navkar Apartment Near Udgam School, Thaltej
Ahmedabad - 380054

qt{atf%qQwftv-wIg +wtdqqlvv%rmeatq€ RV wtwhVftwrTf@dIdt+q3Tqwvwv
wf&qTftqtWftVqqn wawrwqqqwgaqrv6m % WTf+Rt wIg + fqqa8 mmeI

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vrmw€nvrlqOwr qTqqq:-

Revision application to Government of India:

(1) hfhr©qrqq TW gfRfhRh 1994 qt.ara vm{t{qzTvn{qmMbqlttlst# wu=#
Tv-%ra % vqq ww % 3twfe !qftwr qIn ©gt7 vM, wm vt©N, fqv +argq, tM@ fqvrr,

+=ft +Rv, :ftHgbr vm, +TQ-TUt, q{ft®ft: rrooor=#§tqFftqTtb ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

;arehouse

(q) vfl n©#t§Tf++vTq&+V+qdt6Tfqqn©Ttt fIa WTmnwwqqrWTt tvr fM
tV\wTFrH+vr©&qTi§qvFtt, Tr f+O WTFrHUWvnt niqI iWwrmTtt

f+ft WTKmt®-vr@#tvf#nh€kT73{ 81

In case of any loss of goods where the loss occur in transit from a factory to a

or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
wa£ehouse.

tV) Vnd+VTFf+any w xIV +fhMRavFrnnm© hfqfbrhr+@Rihr gwr q©TrvK
©qNqRrTv+fMb WI++qt vnQ bmFWt llyn vtv+fhRfR7 el
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In case of rebate of duty of excise . on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) qftqrvvm!=Tmqf#Ff+n VNT%qTF(+nvvr Nam=it)f#lf7fhnqwvm8'l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) dfhr@uqq=R wnm Tvn#!-rvTq%fRqqtqft%f8zvFq=Ft q{esRi Rt mtV qt w
Era vifhm+jdTf#rqrlu,WftV%naqTftaqt vqqqtvrvn+fRvqf$fhm (+ 2) 1998

Tra 109 nafRInf@ TIREtI

Credit of any duty al16wed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hiM @wqq qr@ (wfM) fhmTqft, 200r #fhrTr 9 % gaN f+fRffgVTq fen wg + d
vfhit t, tfqa grIer % vfl wtw tfqv fjqhR t fbi mv b qt6q€-mtv qi wfM mtv 6t a-a
vfhit + vrq 3fqa WIM fiT=rr qr+r qTf{qI wb vrq @mr q qr !@r qfhf + data Tra 351 +
flufft= =ablqTTq%©qJ+vrqawrt-6vmn=Ftxft$ft®+tqTfiPI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfhn w+BTbvrTq$+gwtqqq6vrv WIt wal&qq86t@t200/- =$tv Ivan$t
gw dtI qt}#RR6qqq@r©t@ru8-arOOO/- #t-MYwmv$tqTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dhn gM idhrwwqqqpq+tnqt wfMNwrTfBqwr#vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hfbraqrqq gre–r qftfhm, 1944 +t wru 35-dt/35-1b +ah:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) g©faf&7 vflqq t<TTT q3sn bq@rn 4twftv,wftM#Tni++dhn elm, MH
uqrqq qj@ R+ +qm niMh qKTf@nn We) a If&m Mr qthrt, ©6qaVTq t 2-d nw,
qgqTdt vm, www, f+rwtqRH, ©§gqmTV-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2-'dfloor, Bahumali Bhawan, Asarwa, (3irdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompmded against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bmk draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the b?nch of any n/o +??£fqublic sector bank of the
pla,, wheN th, b,n,h of th, T,ibu„al -is situated/$ ' 1S:}:If$)\
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(3) vfl Br wtw tq{ w qrjqjt vr wiTtqr OTT jet irMr is nRr + f&p =Rv vr umm wfal
iTr tfhn wm qTf@ VV ?q #€ttgvftf%favrq€tqnt tqq+%fRqqqTftqftwftThr
qBTf§qwr dtvqwftvvrhfhrmrHqtqFqr+mfiwvrm{ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @Nr@ T@ gf©fhw r970 VTr TRitfB7 #t aTjq+t -1 + sERiF fqtlftRR f+q wiNK a,h
atm qr qywtqr qqTf+=rfI fbhm nfwma + qjqT + + sr#F # qq vfOn v 6.50 qt vr @rqrqq

qjmfb®©n8qTqTfju I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq aTttdf&TqFTaqtf+Fmmt HtfORt =Rat qt &TnqFFf#at%nvrm8©MT
gIg–6, #th ©qmT©q+tqTm wftdhqwrTfbrwr (qMtfRft) fbFr, 1982 + f#fil el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhnqr@,hdkruqmqrvTq+8q8w wftdhqBITf&qwr(ftth) v+ vfl wftahvHr&
+ q&Nh (Demand) v+ + (Penalty) qr 10% !{ WiT maT qf+wt iI 6Tdtf%, gfiRaq if WTT

10 M VW %1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

##F @nq qj@.sh +qWR % gofT, qTTfRB OTT q&r =Rvhr (Duty Demanded) I

( 1) dl (Section) IID bTW ft8fftT ITfiT;

(2) f#rTTqa+qqz +fiT gt ITfin
(3) +q&zhfeafhMt bfbw 6 hd@hr nf}rl

v€11vn'dfR7wRV + %+If Vm#qqVTfVWftV’vTf©vqr+#f&vxf wf vqrfbrT
Tvr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that ale
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finulce
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qVWtV%VftWftVVTt%nH#Vq€ q8 VW gTn qrRqrw©f+qTttd8'a Thr IN Tru.

gHb i;ro%y'TTmVt3jtq§Y+qT WTfhM+v§7q wv bIO% HvdmndR vr eq,ft {I

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where du:
or penalty, where penalty alone is in

band penalty are dispute
dispute
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F.No.GAP PL/COM/STP/4014/2023

M/s. J. P. Foods, G-1, Navkar Apartment, Near Udgam School, Thaltej,

Ahmedabad- 380054(hereinafter referred to as ' the appellant'l have filed the present

appeal against the Order-in-Original No. CGST/WT07/HG/859/2022-23 dated

13.02.2023 (in short ' impugned ordeR , passed by the Deputy Commissioner, Central

GST, Division-VII, Ahmedabad North, Ahmedabad (hereinafter referred to as ' the

adjudicating authorityb. The appellant was rendering taxable service and were holding

Service Tax Registration No. AAHFJ9468LSD001.

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, sdbstantial difference was

noticed in the value declared as Sales-/ Gross Receiptsin their ITR viz-a-viz the gross

value shown in the ST-3 Return. Letters were, therefore, issued to the appellant to
explain the reasons for non-payment of tax and to provide certified documentary

evidences for the F.Y. 2015-16. The appellant neither provided any documents nor

submitted any reply justifying the non-payment of service tax on such receipts. The

service tax liability Rs.99,185/- was, therefore quantified on the differential value of

Rs.6,84,036/-.

Table-A

2.1 A Show Cause Notice (SCN) No. CGST/AR-II/Div-VII/A'bad-North/FPD-

Regd/53/2020-21 dated 23.10.2020 was issued to the appellant proposing recovery of

service tax amount of Rs.99,185/- not paid on the value of income received during the

F.Y. 2015-16, along with interest under Section 73(1) and Section 75 of the Finance Act,

1994, respectively. Imposition of penalty under Section 77(1), Section 77(2) and Section

78 of the Finance Act, 1994 was proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.99,185/- was confirmed alongwith interest. Penalty of Rs. 500/- each was

imposed under Section 77(1) & Section 77(2). Penalty of Rs.99,185/- was also imposed
under Section 78.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal, on the grounds elaborated below:-

a

ORDER IN APPEAL

Sale of Rghbr ServiceValue inF.Y

ValueSTRservice as tax
differenceper ITR rate

15%mo51.50,311/.2015-16

Service

tax

payable

99.185/

The appellant is engaged in providing Restaurant Service, takeaway, packed lunch
etc. from its restaurant situated at SEASON 9"103,104, Shivalik Yash, Paltav Cross

Roads, 132ft Ring RoadNaranpura, Ahmedabad, Ahmedabad, Gujarat, 380013.

However, the notices were issued to office address i.e. G-1, Navkar Appartment,

Nr Udgam School,Thaltej, Ahmedabad-380054. But we have already changed our

IH: ircaTgr: s; h :1: e dl::IT ! h :h::a1 la J al :j a rE: : E : : 0 : :: : e e%T:IP:B{dOT;rTl
(i(

’'+r\xx..,_,ng?P .iV!!!i{\\;Ii
*T/



B

\d-
F. No.G APPL/COM/STP/4014/2023

the date we registered under GST. Therefore, were unaware of such notices

hence no reply could be filed.

> The difference of turnover of Rs. 6,84,036/- was nothingbut value of sale of food

sold through takeaway facility provided by theappellant. And it has already

clarified by Circular no. 334/3/2011-TRU dated28/02/2011 that the Service Tax

levy was intended to be confined tothe value of services contained in the

composite contract and was notto cover either the meal portion of the composite

contract ormere sale of food by way of pickup or home delivery. The Adjudicating

authority however failed to consider this fact and erred in law by exercising

extended periodof limitation since there was no deliberation on part of

appellantwhich amount to suppression of fact with intent to evade payment
ofservice tax.

> The adjudicating authority also erred in law by imposing penalty u/s78 of Finance

Act, 1994 since there was no suppression of fact withintent to evade payment of
service tax.

4. Personal hearing in the appeal matter was held on 16.01.2024. Shri Nirav Patel,

Chartered Accountant appeared on behalf of the appellant for personal hearing. He

reiterated the grounds of appeal and stated that the differential value of service is

pertaining to sale of food parcels / take aways which is not covered in restaurant
services.

5. 1 have carefully gone through the facts of the case, grounds of appeal,

submissions made in the appeal memorandum and documents available on record. The

issue to be decided in the present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of Rs.99,185/- against the appellant

along with interest and penalty, in the facts and circumstance of the case is legal and

proper or otherwise. The demand pertains to the period F.Y 2015-16.

6. The appellant has claimed that the above demand is arising due to differential

income earned from the sale of food parcels/ take aways which is not a taxable service.

They also submitted FTR, Balance Sheet for the F.Y. 2015-16. In the Trading Account, it is

observed that the appellant has shown the income of Rs. 51,50,312/- as sale account out
of which Rs. 43,06,536/- is shown as sales cash/credit card and Rs.8,43,776/- is shown as

Sales Parcel, Takeaway & Delivery. It is observed that the said income is also reflected in

their ITR. As the appellant has already discharged the tax liability on the income of Rs.

44,66,275/- demand was raised on the differential income. I find that out of total

income of Rs. 51,50,312/- shown in sales account, Rs. 43,06,536/- is shown as sales

cash/credit card and Rs.8,43,776/- is shown as Sales Parcel, Takeaway & Delivery. The

appellant has submitted the invoices to substantiate their claim that the differential

income of Rs. 6,84,036/- was in respect of the sale of food parcels/ take aways. I have

gone through these invoices and find that they charged only for food and no service

element was involved. Hence, I find that on the income of Rs. 6,84,036/- there is no tax

liability as it pertains to sale of food. As the levy of service tax is on the service, it shall

not include the food sold/served in a restaurant or home delivered. It is gn,ty-dEe service

,I,m„t whi,h i, ,h„g,d „d „,t the ,m,„t billed for food. As thXg©h@>me
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F.No.GAP PL/COM/STP/4014/2023
a

P
is from sale of food, the appellant shall not be liable to discharge any service tax on such
income.

7. In light of above discussion and findings, I set-aside the impugned order

confirming the service tax demand of Rs. 99,185/- alongwith interest and penalties.

8. 3Flt$Mat qaa ada qf 33tIn Hr fBUT nlM aWT+f8TW aFar II

The appeal filed by the appellant stands disposed of in above terms.

3r§qa (3FW
Date: a7 .2.2024

Attested

Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,

M/s. J.P. Foods,

G-1, Navkar Apartment,
Near Udgam School, Thaltej,
Ahmedabad- 380054

Appellant

The Deputy Commissioner
CGST, Division-VII,

Ahmedabad North

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.

3. The Superintendent (System), CGST, Ahmedabad (Appeals) for uploading the OIA
pkqJFard File.


